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I. IDE~TITY OF PETITIONER 

Petitioner Fauzi Zain, the appellant below, asks the court to review 

the decision of Division II of the Court of Appeals referred to in Section 

II. 

II. COURT OF APPEALS DECISION 

Fauzi Zain seeks review ofthe Court of Appeals opinion entered 

on December I. 2015. A copy of the opinion is attached. 

III. ISSUES PRESE~TED FOR REVIEW 

ISSUE 1: Does Washington's failure to register statute violate 
substantive due process because it burdens the fundamental right to 
travel, but is not narrowly tailored to meet a compelling state 
interest? 

ISSUE 2: Did the state fail to present sufficient evidence that Mr. 
Zain knowingly failed to comply with his duty to register? 

ISSUE 3: Did the trial judge err by imposing discretionary legal 
financial obligations absent any inquiry into whether Mr. Zain had 
the means to pay? 



IV. STATEME~T OF THE CASE 

People who commit sex offenses as juveniles have very low 

recidivism rates. 1 When he was 17, Fauzi Zain pled guilty to three counts 

of second-degree rape of a child, all committed in March of 2000. CP 9; 

Ex. 3. Since that time, he has not committed another sex offense, but has 

been convicted four times of failure to register. 2 CP 9. 

On January 161
h, Mr. Zain was released fi·om prison after serving 

his most recent sentence for failing to register. RP 11, 51; Ex. 7. The 

Department of CmTections provided him a voucher to enable him to obtain 

housing. RP 16, 51. 52. He moved into the Hudson Hotel Annex. a facility 

in Cowlitz County that accepts registered sex offenders and others 

released from DOC custody. 3 RP 16. 24, 51. Mr. Zain lived at the hotel 

with a roommate named Ben Held. RP I R. He properly registered his 

address with the Cowlitz County Sheriffs Department. Ex. 1; RP 10-12. 

The DOC voucher was for three months' rent. RP 16, 51, 54. Mr. 

Zain believed he had until the end of April to find alternate housing (or to 

1 Sec e.g Amy E. Halbrook . . hn·c11ilc Pariahs. o5 Hastings L.J. I. 13 (:!013): L. C'hrysanthi. 
ct at. Net- Wide11i11g i11 /)efumtre: llw On'!'ll.\'1' ofRegistration and Residential li·eutmenl/nr 
Youth Who Commit Sex Offi.'ltscs. 17 Widener L. Rev. 1:!7. 141,1 (:!011 ): Richard A. Paladino. 
The Adam Walsh Act As Applied to.lul·cnilcs: One Si::c Docs Not Fit All. 40 Hofstra L. Rev. 
:!69. 290-92 (2011 ). 

~ The present conviction is his titth. lie has also been convicted of possession of a controlled 
substance and bail jumping. C'P 9. 
3 Although the property is rcfctTcd to as a hotel, the manager and the judge also used the 
word "apat1mcnt" to dcsctibc the unit where Mr. Zain stayed. RP 1 o, 17, o7. 
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start paying rent at the Hudson Hotel Annex). RP 52. This was what he 

had been told upon his release from prison in January. RP 52. 

In fact, hotel manager Brian Weather expected him to start paying 

rent on April 161
'\ three months from the date he moved in. RP 17. There 

is no indication that anyone notified Mr. Zain of this expectation, or 

explained what would happen if he didn't pay his rent by this date. 

When Mr. Zain didn't make a payment on April l61
h, Weathers 

tried to contact him. RP 17. Weathers went to Mr. Zain's apartment twice, 

and tried to call him once. RP 18. When he called, the person who 

answered the phone didn't speak English, and Weathers didn't leave a 

message."' RP 18. 

On April21s1
, Weathers went to the apartment to evict Mr. Zain. 

RP 18-21. He did not serve Mr. Zain with any paperwork. RP 25. 

According to Weathers, an eviction can be effectuated at the Hudson 

Annex simply by removing a person's property and changing the locks; no 

fonnal eviction notice or process is required. RP 15. 

Weathers and another person removed Mr. Zain's prope11y fi·om 

the apartment and placed it in storage. RP 18-19. Mr. Zain's prope11y 

filled two hags and a tuh. RP I H-19. It consisted of clothing (I 0-12 

4 The prosecution did not ask Weathers what number he'd used to try and reach Mr. Zain. 
RP 17-IX. 25. Mr. Zain provided his number. and testified that it had remained unchanged 
since his release fi·om prison. RP 54. 
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outfits and three pairs of shoes) and tools Mr. Zain used in his job doing 

construction. 5 RP 53. 

Weathers and his helper were able to move all the property in one 

truckload rather than in multiple trips. RP 19. After removing the 

property. Weathers checked Mr. Zain out on his computer. and changed 

the locks on the apartment. RP 18. 19-20. He did not ever notify Mr. Zain 

that he could no longer reside in the apartment. RP 25-26. 

Ben Held continued to live in the apartment. At some point. he 

began paying increased rent so he could occupy it alone, without a 

roommate. RP 21-23. The record does not indicate when this occurred. 

Mr. Zain had been on DOC supervision since his release in 

Janumy. His probation officer, Terry Mathers, went to visit him on April 

17. Mr. Zain was not there. RP 29. Mathers also left a phone message 

asking Mr. Zain to report by 4pm on the same day (Apri117'h). RP 31-32. 

Mathers visited again on Apiil 21st at 7:30a.m .. but no one answered the 

door. RP 32, 36. He called a few more times, and had some difficulty 

leaving a message. RP 33. 

Mr. Zain called back and left two messages on April 23rd_ In his 

first message, he asked about entering treatment.r' RP 55. Mathers then 

'Weathers recalled a duffel bag. another bag. and a tub. He knew that some of the items 
were clothing. but did not recall whether or not he and his helper moved tools or other 
belongings. RP 24. 
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called him and left a message telling him he had a warrant for his arrest. 

RP 33. Mr. Zain called back and left a second message, asking about the 

wan-ant. 7 RP 33. Mathers did not notify Mr. Zain he'd been evicted from 

the Hudson Hotel Annex. RP 27-36. 

A civilian investigator visited the apartment on April 24th. She did 

not find Mr. Zain home at that time. RP 37-40. 

On April 28th. Mr. Zain went to Lewis County for the day. He was 

aiTested on the DOC warrant. RP 35, 52. He was released from custody 

on May 16th, and immediately went to the sheriff's department registration 

office. RP 56. 

The state charged Mr. Zain with failure to register. CP 1. Mr. Zain 

waived his right to a jury, and stipulated that he'd previously been 

convicted of a sex offense and two prior failures to register. CP 4-5. 

He testified at trial that he believed his voucher covered rent at the 

Hudson Hotel Annex through the end of April. RP 51-52. He kept all of 

his property there, and did not "star1up" another residence elsewhere 

during the month of ApriLs RP 53. He testified that no one ever told him 

~The probation otlkcr did not testify about this tirst message; however. the state did not 
dispute Mr. Zain 's account of the call. RP 33. 59-oO. 

'Mr. Zain denied calling to ask about a wan·ant. and indicated he'd nc\'Cl' rccci\·cd any 
messages ti·om DOC. RP 54. 55. 

'At the time oftrial. he had lost all of his property because Weathers had disposed of it. RP 
19. 53. 
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that rent became due on Aprill61
h, or that he'd been evicted from the 

annex.q RP 53. 

The prosecutor did not ask him whether he'd returned to the 

apmtment after April 21 sr .1(1 RP 50-56. Nothing in the record established 

where Mr. Zain had spent the night the majority of the week between 

April 21 sr and the 281
h (when he was anested). 

The prosecution did not present the testimony of Mr. Zain's 

roommate, Ben Held. Nor did the state present any evidence showing that 

Held ordinarily kept the door to the apartment locked, or that he'd 

excluded Mr. Zain from the apattment. Nothing in the record established 

whether or not hotel rules pennitted Held to have overnight guests, or 

what restrictions might apply. 

In closing, defense counsel argued that the state had failed to prove 

that Mr. Zain knowingly violated his registration requirements. RP 62-63. 

Counsel pointed to the lack of evidence that Mr. Zain knew he'd been 

evicted from the apartment at any time prior to the end of April. RP 62-

63. 

" The state did not introduce a rental agreement or other document showing the tenns of Mr. 
Zain's occupancy. 

1
" On direct examination. Mr. Zain did testify that he'd ''been by"' the annex between April 
l 0111 and April 2Xth. RP 52. 
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The comt found Mr. Zain guilty of failure to register. RP 66. 

Although the state had charged Mr. Zain with violating his registration 

requirements in several different ways, the judge specifically based her 

verdict on his failure to comply with the procedures for those who lack a 

fixed residence. CP I; RP 66-68. 

The judge reasoned that Mr. Zain bore the burden of knowing 

whether or not he had a fixed residence, and that he lost his residence 

when the manager changed the locks. RP 66-68. She sentenced Mr. Zain 

to 50 months in prison. CP 7-20, 21. 

At sentencing, the court did not conduct any inquiry into Mr. 

Zain 's financial situation. RP 71-75. Mr. Zain had testified, at trial. that 

he received a housing voucher from the Depmtment of Coll"ections. RP 

51-52. Mr. Zain had been found indigent at the sta11 of the case. CP 26. 

The coLnt also found him indigent for purposes of appeal. CP 22-23. The 

cou11 ordered him to pay $1.775 in legal financial obligations. CP 11. 

Fauzi Zain timely appealed. CP 21. The Court of Appeals 

affirmed his conviction, and declined to reach his argument regarding the 

improper imposition of discretionary legal financial obligations. Opinion, 

pp. 1-2, 9-1 0. 
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V. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED 

A. The Supreme Court should accept review and hold that the failure 
to register statute violates substantive due process because it 
burdens the right to travel and the right to freedom of movement. 
This significant question of constitutional law is of substantial 
public interest and should be determined by the Supreme Court. 
RAP 13.4 (b)(3) and (4). 

The constitution guarantees the fundamental right to travel and to 

freedom of movement. 11 State v. J.D., 86 Wn. App. 50 I, 506, 93 7 P .2d 

630 ( 1997); Aptheker v. Sec)' o(State, 3 78 U.S. 500, 505. 84 S.Ct. 1659, 

12 L.Ed.2d 992 ( 1964 ); Attomey Gen. of1VeH· York \'. Soto-Lope::. 4 76 

U.S. 898,901. 106 S.Ct. 2317,90 L.Ed.2d 899 (1986); U.S. Const. 

Amends. V. XIV; Wash. Const art. I. * 3. These rights encompass the 

right to travel within a state. J.D., 86 Wn. App. at 506: State v. Enquist, 

163 Wn. App. 41. 50,256 P.3d 1277 (2011 ). 

The right to travel is one of the few rights so fundamental that 

statutes burdening it are subject to facial overbreadth challenges. Sahri , .. 

United States. 541 U.S. 600.610. 124 S.Ct. 1941. 158 L.Ed.2d 891 (2004) 

(citing Aptheker 378 U.S. 500). A state law implicates the right to travel if 

it involves ''any classification which serves to penalize the exercise ofthe 

right." Soto-Lope::.. 476 U.S. at 903 (intemal citations omitted). 

11 Ow.: proc..:ss guarant..:..:s tho.: right to tmvd; tho.: right to t!·..:..:dom of mov..:m..:nt is root..:d in 
duo.: pro..:..:ss and tb..: First Am..:ndm..:nt right to fr..:..:dom of association. J.D .. X6 Wn. App. at 
506. 

8 



A statute that burdens the right to travel and to freedom of 

movement is subject to strict scrutiny. Macias v. Dep't ofLabor & Indus. 

of'State of Wash., 100 Wn.2d 263,273, 66t{ P.2d 12n ( 19t{3); J.D., t{6 

Wn. App. at 508. Such a statute cannot survive strict scrutiny unless 

narrowly tailored to meet a compelling state interest. Lmrrence v. Texas, 

539 U.S. 558. 593, 123 S.Ct. 2472, 156 L.Ed.2d 508 (2003): J.D., 86 Wn. 

App. at 508. 

Governmental intrusions into fundamental rights may not sweep 

unnecessarily broadly: ·'precision must be the touchstone of legislation 

affecting freedoms." Apt heker. 3 78 U.S. at 508. 514 (internal citation 

omitted). A statute is not nan-owly tailored if there are reasonable 

altematives that would achieve the state's purpose and place a lesser 

burden on constitutionally protected activity. Soto-Lopez, 4 76 U.S. at 

909-10. 

The sex offender registration requirements place a burden on the 

fundamental rights to travel and to freedom of movement. The statute 

requires that a person who is subject to the registration requirement 

register as a transient or at a fixed residence. 12 RCW 9A.44.130( I). ( 4 ). 

I~ A r~rson without ;J tix~d r~sid~nc~ must r~gist~r ;JS ;J trJnsi~nt Jnd ch~ck in with th~ 
county sh~titfonc~ a w~~k. RCW 9A.44.12!\(9): RCW 9A.44.130(5). 
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(5). Additional requirements apply when a sex offender attends or works 

at a school or institution of higher learning. RCW 9A.44.130(l)(b). 

The purpose of the registration scheme ''is to assist law 

enforcement agencies· efforts to protect their communities against 

reoffense by convicted sex offenders." State v. Pra.1·, 96 Wn. App. 25, 2g, 

980 P.2d 240 (1999), review denied, 139 Wn.2d 1010 (1999). Assuming 

this is a compelling interest, the statute nonetheless violates substantive 

due process because it is not narrowly tailored to meet that aim. Aptheker. 

378 U.S. at 508. 

I. The failure to register statute is not narrowly tailored because it 
burdens fundamental rights without considering a person's 
''relevant characteristics." 

Legislative discrimination affecting fundamental rights must be 

correlated to a person's ''relevant characteristics." Soto-Lopez. 476 U.S. at 

911 (italics in original). A statute is not narrowly tailored if it ''excludes 

plainly relevant considerations" in its burden of a fundamental right. 

Aptheker. 378 U.S. at 514. 

The failure to register statute is not narrowly tailored because it 

reaches people who are neither dangerous nor likely to reoffend. 13 It rests 

13 For example. the statutory scheme requires registration hy people who have been 
convicted of nonviolent crimes. A high school junior who has cit> mi11imi.1· consensual sexual 
contact with a ti·eshman can be convicted of third-degree child molestation. RCW 
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on the assumption that any person convicted of a sex offense is dangerous 

. !-! tO SOCiety. 

Studies have shown that people who commit sex offenses as 

juveniles, in particular, have very low recidivism rates. See e.g. Halbrook, 

65 Hastings L.J. at 13; Chrysanthi, et al, 17 Widener L. Rev. at 149; 

Paladino, 40 Hofstra L. Rev. at 290-92. Nonetheless, Washington 

juveniles adjudicated for most sex otienses are required to register and 

face criminal prosecution if they do not. 15 RCW 9A.44.130(a)( 1 ); RCW 

9A.44.132. 

The legislative assumption that all sex offenders pose a danger to 

society is not suppm1ed by empirical evidence. A prior sex conviction is 

not a proxy for dangerousness. Nonetheless, the registration scheme 

9A.44.0X9. Such a p~rson would b~ r~quir~d to r~gist~r as a s~x otli:nd~r and could b~ 
criminally pro~cut~d for failing to do so. RCW 9A.44.130: RCW 9A.44.132. 

I~ Th~ Bur~au ofJustic~ Statistics has found that S~X oncnd~rs ar~ l~ss likely to rcotlcnd than 
p~oplc who commit other types of crimes: 

"In comparison to the rcan·cst rate for drug ot1cndcrs ( 41.2% ). larceny-theft ot1cndcrs 
(33.9%). and those who commit non~xual assault (22%). sex otlcndcrs arc relatively 
unlikely to he rearrested for another sex crime ... Moreover. it app~ars that an individual is 
more likely to be the victim of a sex ctimc at the hands of a convict whose original crime 
was not a ~x crime ... Molly J. Walker Wilson. The E.\jwnsicm o(Criminal Registries and the 
Illusion o(Contml. n La. L. Rev. 509,521 (2013) (citing Patlick A. Langan & David J. 
Levin. Bureau of Justice Statistics. U.S. Dcp't of Justice. Recidivism of Ptisoncrs Released in 
1994 (2002)) 

1
' Some juvenile sex offenders may later move for relief from registration requirements. 

RCW 9A.44.143. This docs not alter the analysis regarding whether the sex offender 
registration scheme is nanowly tailored. First. a period of 24-oO months must pass before the 
juvenile will be eligible tor relief. Second. a conviction tor failure to register during this 
period will petmanently eliminate the possibility of relief. RCW lJA.44.143. 

II 



criminalizes failure to register even by people who are not dangerous or at 

risk of reoffending. The statute is not precise enough to justify the burden 

it places on the fundamental rights to travel and freedom ofmovement. 11
' 

Aptheker, 378 U.S. at 514. 

The sex offender registration scheme is not nanowly tailored 

because it fails to consider the ·'plainly relevant consideration" of whether 

a person is actually dangerous or likely to commit future sex offenses. 

Solo-Lopez. 476 U.S. at 911; Aptheker. 378 U.S. at 514. 

2. The failure to register statute is not narrowly tailored because 
there is no ·'evidentiary nexus'' between its purpose and effect. 

To qualify as narrowly tailored, ·'there must be an evidentiary 

nexus between a law's purpose and effect." J.D .. 86 Wn. App. at 508. The 

Washington sex offender registration scheme is not narrowly tailored 

because it lacks an evidentiary nexus: evidence shows that it docs not 

serve its stated goal of protecting the public. !d. 

A Washington-specific study has found that the sex offender 

registration requirements have no statistically significant effect on 

recidivism. Nor do registration requirements increase public safety. 

1
" The statute could be made more precise. For example. the legislature could require 

registration only of those at risk to rcotTcnd. In another context. the govcmmcnt uses 
actuarial instruments and other predictive tools to justity indefinite civil contincment. See 
RCW 71.09; !11 re Del. o/Ki.I'IC!Illllacher. 163 Wn.2d 166. 169 n. 2. 17X PJd 949 (200X). 
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Walker Wilson, 73 La. L. Rev. at 523 (citing Donna D. Schram & Cheryl 

Darling Milloy, Wash. State Inst. for Pub. Pol'y, Community Notification: 

A Stuc~r o(O.ff(mder Characteristics and Recidivism ( 1995)). Numerous 

other studies have reached the same conclusion. !d. at 523-24: see also 

J .J. Prescott & Jonah E. Rockoff, Do Sex Offender Registration and 

Not(fication La II'S Aj(ect Criminal Behavior?. 54 J.L. & Econ. 161 (20 11) 

(finding that sex offender registration may actually increase recidivism); 

Amanda Y. Agan, Sex Offender Registries: Fear Without Function?. 54 

J.L. & Econ. 207 ( 2011 ). 

The Washington system of sex offender registration is not 

narrowly tailored. There is no ''evidentiary nexus between [its] purpose 

and effect." J.D., 86 Wn. App. at 508. 

3. The Supreme Court should accept review. 

The Supreme Court should accept review and hold that the failure 

to register statute violates substantive due process on its face. The statute 

impedes the rights to travel and freedom of movement, but is not narrowly 

tailored to meet a compelling state interest. Aptheker. 378 U.S. at 508, 

514: Solo-Lopez, 476 U.S. at 909-10. 

This case presents a significant issue of constitutional law that is of 

substantial public interest. It should be decided by the Supreme Court. 

RAP 13.4(b)(3) and (4). 

13 



B. The Supreme Court should accept review and hold that the state 
presented insufficient evidence to convict Mr. Zain of failure to 
register. This case presents a significant issue of constitutional law 
that is of substantial public interest and should be decided by the 
Supreme Court. 

To obtain a conviction, the state was required to prove that Mr. 

Zain knowingly failed to comply with the requirements of former RCW 

9A.44.130(5) (2014). 17 RCW 9A.44.132. This required proof that he 

knew he lacked a fixed residence. 1 ~ 

Mr. Zain believed he lived at the Hudson Hotel Annex. and that his 

rent was paid through the end of April. RP 51-52. Nothing in the record 

suggests that he knew he was at risk for eviction, that the eviction could 

take place without notice, or that the entire eviction could be accomplished 

over the course of five days. 1
l) RP 15, 18-21,25. 

Furthermore, no one asked Mr. Zain where he stayed after April 

21st (when the manager changed the locks). RP 15. 50-56. Even if Mr. 

Zain moved from the annex, he may well have ''lawfully and habitually" 

used another building ''as living quarters a majority of the week," and thus 

17 Under the CUITcnt statute. the relevant section is RCW 9A.44.130{ 6 ). See Laws of 2015. 
ch. 261. § 3. 
1

' A tixcd residence is "a building that a person lawfi.llly and habitually uses as living 
quarters a majority of the week." RCW 9A.44.12X{ 5). 
1
" Nor did the state present testimony from Mr. Zain 's roommate. Ben Held, to show that Ylr. 

Zain stopped living at the apartment at the time he was fonnally evicted. Presumably. Mr. 
Held had the authority to allow Mr. Zain to stay on as a guest. 
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had a fixed residence within the meaning of the statute?
1 

RCW 

9A.44.128. 

The Supreme Court should accept review and reverse Mr. Zain's 

conviction. No rational trier of fact could have found beyond a reasonable 

doubt that Mr. Zain lacked or ceased to have a fixed residence, or that he 

knew he'd been evicted. This case presents a significant question of 

constitutional law that is of substantial public interest and should be 

decided by the Supreme Court. RAP 13.4(b)(3)(4). 

C. The Supreme Court should accept review and hold that the trial 
court e1Ted by ordering Fauzi Zain to pay discretionary legal 
financial obligations without inquiring into his ability to pay. 

A sentencing court must make a particularized inquiry into an 

offender's ability to pay discretionary LFOs. State \'. Blazina, 182 Wn.2d 

827, 841, 344 P.3d 680 (2015). The obligation to conduct the required 

inquiry rests with the cou1i. !d. 

Because of this, the sentencing court "must do more than sign a 

judgment and sentence with boilerplate language." !d. Instead, the record 

must reflect the court's individualized inquiry. !d. The burden is on the 

prosecution to show an ability to pay. State v. Dtmcmr, 180 Wn. App. 245, 

250.327 P.3d 699 (2014) rel"iell' granted. (Wash. Aug. 5, 2015). 

~"Of course, this would also trigger a duty to register under RCW 9A.44.130. Howe,·er. the 
court did not tind that Ytr. Zain changed his residence address. RP 66-6X. The judge ·s 
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Furthermore. a defendant's silence or a pre-imposition statement 

regarding employment should not be taken as proof of ability to pay. Cj." 

Du11ca11. 180 Wn. App. at 250 (noting most offenders' motivation "to 

portray themselves in a more positive light.") It is only after the court 

imposes a tenn of incarceration that an offender can make a meaningful 

presentation on likely future ability to pay, since the offense of conviction 

and the length of incarceration will affect that ability. 

Following Blazi11a. the Supreme Court will remand any case in 

which the record does not reflect an adequate inquiry. See. e.g .. State v. 

Leonard. ---Wn.2d---, ---PJd ---,No. 90897-4 (Oct. 8, 2015); see also 

. , I 
State v. Rrvas, 355 PJd 1117 (Wash. 2015).-

Fauzi Zain was found indigent at the end of trial. CP 22-23. Still. 

the court ordered him to pay$ L 775 in legal financial obligations. CP II. 

The court relied solely on boilerplate language in the Judgment and 

Sentence. CP I 0. It did not conduct any pm1icularized inquiry into Mr. 

Zain's financial situation at sentencing or at any other time. RP l-75. 

\'erdiet rested on her finding that he ceased to ha\'c a fixed residence. RP 66-6X. 

~ 1 Similar orders were also entered on August 5th in Sf(lle r. Cole. No. X9977-l: State 1· . 

.!ol'ller. No. 90305-l: Stater. Mickle. No. 90650-5: Stater. Norris. No. 90720-0: State\'. 
Chel/ault. No. 91359-5: State\'. Thomas. No. 91397-X: State\'. Bolto/1, No. 90550-9: Stater. 
Stoll. No. 90592-4: Stater. Bradley. No. 90745-5: State 1·. Cah'i11. No. X95l X-0: and State 1·. 

Tumer. No. 9075X-7. 
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Had the cou11 considered the factors mandated by the Supreme 

Court in Blazina. the court would not have imposed discretionary LFOs. 

Mr. lain's need for a housing voucher. his 50-month sentence, and the 

court's own order ofindigenc/2 would have weighed heavily against a 

finding that Mr. lain had the ability to pay LFOs. 

The Supreme Com1 should accept review, consider the merits of 

Mr. lain's LFO claim. and remand the case for a hearing on Mr. lain's 

ability to pay. Blazina, 182 Wn.2d at 841. The Court of Appeals decision 

cont1ictswithBiazina. RAP 13.4(b)(l). 

VI. COI\"CLUSION 

This case presents significant issues of constitutional law that are 

of substantial public interest. The Supreme Court should accept review 

under RAP 13.4(b)(3) and (4), reverse Mr. lain's conviction, and dismiss 

the case. 

If the conviction is not reversed. the court should vacate the order 

imposing discretionary legal financial obligations and remand for a 

hearing to determine Mr. lain's ability to pay. The Court of Appeals 

:: In fact. the B/a::ina court suggested that an indigent person would likely never be able to 
pay LFOs. !d. at X39 ("[I]f someone docs meet the GR 34 standard for indigency. courts 
should setiously question that person's ability to pay LFOs"). Mr. Zain was detennined to be 
indigent at both the beginning and the end of the proceedings in trial court. CP 22-23:26. 

17 



decision conflicts with the Supreme Court's decision in Bla::i11a: review is 

therefore appropriate under RAP 13 .4(b )( 1 ). 

Respectfully submitted December 23.2015. 
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Filed 
Washington State 
Cou11 of Appeals 

Division Two 

December 1, 2015 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

DIVISION II 

STATE OF WASHINGTON, No. 47368-2-11 

Respondent, 

v. 

F AUZI BIN ZAIN, UNPUBLISHED OPINION 

Appellant. 

SUTTON, J. - Fauzi Bin Zain appeals his bench trial conviction for failure to register as a 

sex offender. 1 He argues that ( 1) the evidence was insufficient to support his conviction because 

it failed to prove that he lacked a fixed residence or knew that he lacked a fixed residence, (2) the 

trial court failed to hold a proper hearing before allowing him to remain partially handcuffed during 

the bench trial, (3) defense counsel provided ineffective assistance by failing to object or request 

a hearing on the restraint issue, (4) the sex offender registration statute, RCW 9A.44.130, 2 is 

unconstitutional on its face because it imposes an undue burden on the right to travel and freedom 

of movement, and (5) the trial court imposed legal financial obligations (LFOs) without making 

findings on his CUITcnt or future ability to pay. We hold that (l) the evidence was sufficient to 

support the conviction. (2) the trial court's failure to hold a hearing before allowing Zain to remain 

pai1ially handcuffed was hannlcss. (3) Zain fails to establish that any alleged deficient 

1 This was his third conviction. having had at least two prior convictions for failing to register. 

2 The legislature amended RCW 9A.44.130 in 2015. Laws ofWashington 2015, ch. 261, ~ 3. 
These changes arc not relevant here. Accordingly, we cite to the current version of the statute. 
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performance by defense counsel was prejudiciaL (4) the sex offender statute is not an 

unconstitutional restriction on the right to travel or freedom of movement, and (5) Zain cannot 

challenge his LFOs on appeal because he failed to raise the issue below. Accordingly, we affirm. 

FACTS 

Because of a previous adjudication of guilt for a sex offense, Zain was required to register 

as a sex offender. On January 16, 2014, upon his release fi·om a correctional facility, Zain 

registered at a residential hoteL the Hudson Hotel Annex, using a housing voucher from the 

Depm1ment of CotTections (DOC). This voucher was good for three months. Zain registered this 

address with the Cowlitz County Sheriffs Office on January 16. 

When Zain's rent became due on April I 6, the hotel manager was unable to locate Zain to 

contact him about the rent in person or by phone. On April 2 L the manager removed Zain 's 

he longings' from the apartment, changed the lock, and "checked him out" of the hotel. Verbatim 

Report of Proceedings (VRP) at 17. The manager discarded Zain 's belongings when no one 

claimed them after 30 days. 

Zain 's community corrections officer (CCO) and an investigator hired by the sheriffs 

office were also unable to locate Zain at the hotel or contact him directly by phone between 

April 17 and 28. On April 28, the CCO learned that Zain was in the Lewis County jail. Zain did 

not notify the sheriffs office of any address change or that he no longer had a fixed address. 

'Zain's belongings consisted of ''a couple bags and ... one blue Tupperware tub." Verbatim 
Report of Proceedings at 18. 

2 
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The State charged Zain with failing to register between April 10 and April 28, 2014. Zain 

waived his right to a jury trial and stipulated to his prior sex offenses and to two prior failure to 

register convictions. 

Before the bench trial started, defense counsel advised the trial court that Zain was in 

handcuffs and asked that the handcuffs be removed or one hand released so Zain could take notes. 

The trial court asked the cmTections officer present in the courtroom ifZain could ''have one hand," 

and the corrections officer responded that he ''was told no." VRP at 5-6. When the trial court told 

the officer that if this was a security issue, the court would ''need to know more," the cmTections 

officer confetTed with someone on his radio and told the trial court that he could release one hand. 

VRP at 6. After detennining that Zain was right handed, the officer released that hand. There was 

no further discussion of any restraints. 

The State presented testimony from a sheriffs office clerk responsible for sex offender 

registration address changes, the hotel manager, Zain 's CCO, and the investigator. Their testimony 

was consistent with the facts described above. In addition, the hotel manager testified that Zain 

did not move back into the room after the lock was changed on April21 and that he (the manager) 

was not required to fonnally evict a resident because this was a hotel. 

Zain was the sole defense witness. He testified that he stat1ed living at the hotel on 

January 16, but that he believed the voucher paid his rent through the end of April. But Zain also 

testified that the voucher was good for three months' rent. 

When defense counsel asked Zain if he had been to the hotel between April I 0 and 28, he 

responded, 'Td been by there." VRP at 52. Zain denied having moved to another residence or 

3 
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having become homeless during this time, and he testified that he was never told that he had been 

"evicted" from the hotel. VRP at 53. 

In an oral ruling,4 the trial court found Zain guilty of failure to register as a sex offender. 

Specifically, the trial court found that Zain had ''knowingly fail[ ed] to send his change of address 

to the Cowlitz County Sheriff within three business days of ceasing to have a fixed residence and 

having last registered with the Cowlitz County Sheriff, did knowingly fail to report weekly to the 

Cowlitz County Sheriff." VRP at 66. The trial cout1's oral ruling focused on the fact that the 

housing voucher was good tor only three months, so Zain had to pay rent starting April 16. The 

trial court also noted that it was Zain 's responsibility to ensure he had a fixed residence and that 

the registration form had advised him that he was responsible for repm1ing within three days once 

he lacked a fixed residence. 

The trial cout1 sentenced Zain on July 3 L 2014. Although there was no discussion during 

the sentencing hearing about the LFOs or Zain 's current or future ability to pay LFOs. the judgment 

and sentence included $1,775 in mandatory and discretionary LFOs. The judgment and sentence 

contained a boilerplate finding on lain's ability to pay LFOs, stating, 

The court has considered the total amount owing, the defendant's past, present, and 
future ability to pay [LFOs], including the defendant's financial resources and the 
likelihood that the defendant's status will change. The court fmds that the 
defendant has the ability or likely future ability to pay the [LFOs] imposed herein. 

CP at 10. 

4 There are no written findings of fact and conclusions of law in the record before us. Although a 
trial cou11 is required to enter written findings of fact and conclusions of law following a bench 
trial, we may decide issues raised on appeal in the absence of written findings and conclusions if, 
as is the case here, the record is sufficient to facilitate review. CrR 6.1 (d): State ,._ Otis, 151 Wn. 
App. 572,577,213 P.3d 613 (2009). 

4 
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Zain appeals his conviction and LFOs. 

ANALYSIS 

I. SUFFICIENCY 

The trial court found that Zain did not have a fixed residence after April 21. Zain argues 

that the State failed to present evidence sufficient to prove that he ( l) lacked a fixed residence. or 

(2) knew he lacked a fixed residence. Br. of Appellant at 18. We disagree. 

When reviewing a sufficiency of the evidence claim, we ask whether, after viewing the 

evidence in a light most favorable to the State, any rational trier of fact could have found the 

essential elements of the charged crime beyond a reasonable doubt. State v. Witherspoon. 180 

Wn.2d X75, XX3, 329 P.3d XXX (20 14 ). Because credi bi I ity detem1inations are for the trier of fact 

and are not subject to review, State v. Camarillo. 115 Wn.2d 60, 71. 794 P.2d 850 ( 1990). we defer 

to the trier of fact's resolution of conflicting testimony. evaluation of witness credibility. and 

decisions regarding the persuasiveness of the evidence. State v. Walton. 64 Wn. App. 410.415-

16. R24 P.2d 533 ( 1992). ahrogated on other grounds hy In re Pers. Restraint of"Cross. 180 Wn.2d 

664. 681 n. 8. 327 P.3d 660 (2014). 

Under RCW 9A.44.130(5)(a) and (h). any person who is required to register under the sex 

offender registration statute must notify the county sheriff of his address change within three 

business days of moving. Similarly, under RCW 9A.44.130(6)(a), a person lacking a fixed 

residence must provide written notice to the county sheriff within three business days after ceasing 

to have a fixed residence. 

The evidence showed that (I) when Zain registered at the hotel on January 16, he used a 

housing voucher that was good for three months, (2) Zain knew the voucher was good for three 
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months of rent, (3) the housing voucher expired April 16, ( 4) the hotel manager removed Zain 's 

property ti·om his room and changed the lock on April 21, (5) Zain did not claim his property or 

move back into the room after April 2 L and (6) Zain did not notify the sheriffs office of any 

change in address or residential status. Viewed in the light most favorable to the State. this 

evidence established that Zain could not have resided at the hotel as of April 21. This coupled 

with the fact that there was no evidence that Zain had moved to another location and Zain 's 

testimony denying having moved to another residence in April. was sufficient to allow the trial 

court to find that Zain did not have a fixed residence after April 21. Thus. Zain 's argument that 

the evidence was insufficient to show that he lacked a fixed residence fails. 

Furthermore, viewed in the light most favorable to the State. this evidence was sufficient 

to establish that Zain knew he no longer had a fixed residence. Zain admitted that he was aware 

the housing voucher was good for only three months and the manager testified that Zain did not 

move back into the hotel after the locks were changed on April 21.5 Thus, Zain's argument that 

the evidence was insufficient to show that he did not know he lacked a fixed residence also fails. 

II. RESTRAINTS 

Zain next argues that the trial court violated his federal 1' and state 7 due process rights 

because the trial court did not conduct a hearing to dete1mine whether the restraint of one of his 

5 Because we view the evidence in the light most favorable to the State. the fact that Zain testified 
that he believed the voucher was good through April. despite knowing that the housing voucher 
was good for only three months. is iiTelevant here. 

(1 U.S. Canst. amend. XIV. 

7 Wash. Canst. art. L ~ 3. 
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hands during the bench trial was necessary nor did the trial cotut consider a less restrictive 

altemative. This argument fails. 

A criminal defendant is entitled to be free from restraints at trial except under extraordinary 

circumstances. State v. E.J. Y .. 113 Wn. App. 940, 951, 55 P.3d 673 (2002). "'Restraints are 

viewed with disfavor because they may abridge important constitutional rights, including the 

presumption of innocence, privilege of testifying in one's own behalf, and right to consult with 

counsel during trial."' State v. Turner, 143 Wn.2d 715, 725, 23 P.3d 499 (2001) (quoting State v. 

Hart::og, 96 Wn.2d 383,398,635 P.2d 694 (1981)). But '"[i]t is [also] fundamental that a trial 

court is vested with the discretion to provide for courtroom security. in order to ensure the safety 

of court officers, parties, and the public.'" Tumer. 143 Wn.2d at 725 (quoting Jlart::og, 96 Wn.2d 

at 396). In cases involving potential, but not actual, misconduct by the defendant, the trial court 

'"must exercise discretion in determining the extent to which courtroom security measures are 

necessary to maintain order and prevent injury. That discretion must be founded upon a factual 

basis set forth in the record."' State v. E.J Y, 113 Wn. App. 940, 951, 55 P.3d 673 (2002) (quoting 

Hart::og, 96 Wn.2d at 400). 

However. "'[a] claim of unconstitutional shackling is subject to harmless error analysis." 

State v. Hutchinson, 135 Wn.2d 863, 888. 959 P.2d 1061 ( 1998). "'A constitutional error is 

hannless if the appellate comt is convinced beyond a reasonable doubt that any reasonable jury 

would have reached the same result in the absence of the error." State v. Guloy, I 04 Wn.2d 412, 

425, 705 P.2d 1182 ( 1985 ). Thus, such ··error does not require reversal unless it is shown that the 

usc of restraints substantially affected the trial court's fact finding." E.J Y, 113 Wn. App. at 952 

(citing Hutchinson, 135 Wn.2d at 888). 
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The State appears to concede that the trial cou11 did not make an adequate record of why it 

allowed Zain to remain pm1ially handcuffed during the trial, and we agree. s But Zain does not 

offer any argument that having his one hand pmtially handcuffed affected the trial court's fact 

finding ability. and no such issue is apparent in the record. Nor does he asse11 that it affected his 

ability to consult with counsel, testify. or othe1wise pmticipate in his bench trial, and the record 

does not reflect any such impairment.() Further. the likelihood of prejudice was greatly reduced 

because there was no jury. See E.J Y. 113 Wn. App. at 952. Thus, we hold that Zain does not 

establish that his being partially handcuffed substantially affected the trial court's fact finding and 

this argument fails. 

Zain also argues that defense counsel provided ineffective assistance because he failed to 

object to the use of restraints and failed to request a hearing on the restraints. But because, as 

discussed above, Zain does not establish prejudice, this argument also fails. 10 State v. McFarland, 

127 Wn.2d 322. 334-35, 899 P.2d 1251 (1995) (to establish ineffective assistance of counsel, 

appellant must show hoth deficient representation and that this deficient performance was 

prejudicial). 

x We note that although in situations like this, which involve bench trials and accommodations to 
allow the defendant to participate in his defense, the use of certain restraints will frequently he 
harmless. But the trial court should still conduct the proper inquiry and analysis before allowing 
a defendant to remain restrained. 

'~Instead, Zain asserts that prejudice is presumed. But even if prejudice is presumed. the State may 
overcome this presumption if the error was harmless beyond a reasonable doubt. State 1·. Clark. 
143 Wn.2d 731.775.24 P.3d 1006 (2001). 

10 We also note that the record does not contain the facts that would be necessary for us to 
dete1mine whether the trial cou11 would have ordered that Zain not be restrained if defense counsel 
had made such an objection. 
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III. RIGHT TO TRAVEL 

Zain next argues that the sex offender registration statute is facially unconstitutional 

because it imposes an undue burden on the right to travel and freedom of movement and is not 

narrowly tailored. We rejected this identical claim in State v. Smith, 185 Wn. App. 945, 952-56, 

344 P.3d 1244, reFielr denied, 183 Wn.2d I 011 (20 15). Although Zain filed his opening appellate 

brief on January 7. 2015. and we did not tile Smith until February 18. 2015. Zain has not presented 

argument in a reply or any supplemental briefing demonstrating that we should not follow Smith. 

Accordingly. under Smith. this argument fails. 

IV. LFOs 

Finally. Zain challenges his LFOs. arguing that the trial court failed to make the necessary 

findings on his ability to pay and invites us to exercise our discretion and address this issue despite 

his failure to object to the LFOs at sentencing. We decline this invitation. 

When an appellant fails to raise an issue below, we may refuse to review it. RAP 2.5(a). 

In State v. Blazina, our Supreme Court reaffinned that appellate courts in this state may decline to 

review the imposition of discretionary LFOs where the defendant failed to object to the imposition 

of LFOs at sentencing. I R2 Wn.2d R27, R32-33, 344 P.3d 6RO (20 15). 

In May 2013. we issued State v. Blazina, wherein we declined to review the trial court's 

imposition of discretionary LFOs because the defendant did not object at sentencing. State v. 

Blazina, 174 Wn. App. 906, 911, 301 P.3d 492 (2013 ),remanded by 182 Wn.2d 827 (2015). Thus, 

by May 2013, defendants were on notice that they must object to the imposition ofLFOs in order 

to preserve the error for appellate review. Because Zain was sentenced in July 2014, we11 after 

May 2013, and he did not object to the trial court's imposition of LFOs at sentencing, we decline 
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his invitation to review this issue for the first time on appeal. See State 1·. Lyle, 188 Wn. App. 848, 

852, 355 P.3d 327 (20 15 ). 

We affirm Zain's conviction and LFOs. 

A majority of the panel having deteimined that this opinion will not be printed in the 

Washington Appellate Rep01ts. but will be filed for public record in accordance with RCW 2.06.040. 

it is so ordered. 

We concur: 

-'~~),_ w'¥f~ICK. P J rr 
,-··-) . 1 ___ /-_· ______________________ ___ 

LOC:J. 

10 

~!~.~~;-4-· -----



BACKLUND & MISTRY 

December 23, 2015 - 7:34AM 
Transmittal Letter 

Document Uploaded: 3-473682-Petition for Review.pdf 

Case Name: State v. Fauzi Zain 

Court of Appeals Case Number: 47368-2 

Is this a Personal Restraint Petition? Yes Iii No 

The document being Filed is: 

Designation of Clerk's Papers Supplemental Designation of Clerk's Papers 

Statement of Arrangements 

Motion: 

Answer/Reply to Motion: __ 

Brief: 

Statement of Additional Authorities 

Cost Bill 

Objection to Cost Bill 

Affidavit 

Letter 

Copy of Verbatim Report of Proceedings - No. of Volumes: __ 
Hearing Date(s): __ _ 

Personal Restraint Petition (PRP) 

Response to Personal Restraint Petition 

Reply to Response to Personal Restraint Petition 

• Petition for Review (PRV) 

Other: __ _ 

Comments: 

No Comments were entered. 

Sender Name: Manek R Mistry- Email: backlundmistry@gmail.com 

A copy of this document has been emailed to the following addresses: 

appeals@co.cowlitz.wa.us 


